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A）　lntroduction

　　　The　crime　of　criminal　negligence　in　Japan　is　based　on　the　concept　of　carelessness　and

the　breach　of　a　duty　of　care　which　results　in　foreseeable　consequences．

　　　As　with　the　common　law　concept　bf　criminal　negligence，　the　Japanese　have　yet　to

completely　resolve　the　issue　of　whether　criminal　negligence　is　an　objective　or　subjective

standard．　The　duty　of　care　is　defined　as　care　given　in　daily　life　by　the　average　person‘　The

average　doctor　is　compared　with　the　defendant　doctor　and　the　actions　of　the　average

driver　are　used　to　judge　the　defendant　driver．

　　　The　issue　in　Japanese　law　is　whether　the　defendant　should　be　judged　by　an　objec－

tive／reasonable　standard　or　a　subjective　standard，　an　issue　that　is　further　complicated　by

the　triparite　system　of　criminality．3

　　　As　you　may　recall　in　Part　One‘，　there　are　three　・elements　in　the　Japanese　criminal

system，　the　compositional　element，　the　element　of　illegality，　and　the　element・　of　responsi－

bility．　The　objective　reasonable　mah　standard　and　its　application　to　the　defendant’s

conduct　is’　part　of　the　compositional　element．　The　subjective　requirement　of　criminal

negligence　which　deals　with　the　actual　capacity　of　the　individual　defe．ndant　fulfills　the

requirement　of　・responsibility．

　　　The　main　area　for　our　discussion　deals　with　the　objective　element　of　criminal

negligence．　The　objective　duty　of　care　is　direetly　related　to　the　prevention　of　injurious

results．　HoweVer，　those　results　muSt　have　been　foreseeable　to　the　average　reasonable

person　before　liability　can　attach　to　the　’ р?ｆｅｎｄａｎｔ．　ln　the　Japanese　criminal　law　the

defendant　is　riot　held　liable　for　a　consequence　that　was　not　foreseeable　by　the　average

person．　This　is　what　is　known　as　the　objective　duty　to　fores’ee　injurious　results．　This　is　the

key　point　in　determining　whether　the　defendant　should　be　held　liable　for　criminal
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negligence．

　　　Where　the　results　are　not　foreseeable　there’is．no　duty　of　care　owed．　However，

foreseeability　is　a　question　of　degree　and　there　are　those　troubling　cases　where　the

defendant　felt　a　sense　of　uneasiness　about　his　conduct　and　thought　that　there　existed

some　element　of　risk　in　what　he　was　doing．　Th’ 奄刀@feeling　of　uneasiness　constitutes

foreseeability　in　Many　cases．

B）　Foreseeable　Consequences

　　　　The　duty　of　care　in　Japanese　law　is　composed　of　two　duties．　The　first　is　the　duty　to

foresee　consequences，　and　the　segond　is　the　duty　to　avoid　the　occurrence　of　the　conse－

quences．　When　there　is　no　duty　to　foresee　there　can　be　no　duty　to　avoid．　ln　other　Words，

when　it　is　impossible　to　foresee　the　dangerous　consequences，　the　duty　to　avoid　the　result

does　not　exist．

　　　　In　relation　to　the　objective　standard　mentioned　above，　the　duty　to　avoid　is　objective，

and　the　question　to　be　asked　is　whether　the　average　person　could　have　avoided　the

result？　This　question　is　premised　on　the　early　question　of　whether　the　average　person

would　have　been　able　to　foresee　the　result．

　　　　The　Supreme　Court　confirmed　that　in　order　to　constitute　the　crime　of　criminal

negligence　the　prosecution　must　establish　the　existence　Of　foreseeability　of　the　conse－

quences　and　the　duty　to　foresee，　as　well　as　the　avoidability　of　the　consequences　and　the

duty　to　avoid．

　　　　The　case　originated　in　the　Tokyo　High　Court　and　is　known　as　the　lyahiko　Shrine

Case．5　On　New　Year’s　Day　in　1956，　a　tragic　accident　occurred　at　a　Shinto　shrine　where　a

．large　crowd　had　gathered　in　order　to　worship　and　welcome　in　the　New　Year．　There　were

approximately　13，000　people　on　the　premises　when　the　accident　occurred　and　this

nurnber　reflected　a　3000　person　increase　over　the　previous　year．　The　accident　occurred

when　3000　people　were　descending　the　steps　of　the　shrine　and　another　2000　people　were

attempting　to　ascend　the　same　set　of　steps．　A　massive　hUman．　collision　occurred　and　124

people　were　crushed　to　death．

　　　　Four　people　from　the　shrine　were　prosecuted　for　criminal　negligence　resulting　in　the

death　of　another．　Among　the　four　defendants　were　the　chief　pri’est，　a　office　clerk，　the

celebrant　on　the　night　in　question，　and’　the　grounds　keeper．　ln　’ 狽?ｅ　first　trial　the　defen－

dants　were　agquitted　on　the　ground　that　it　was　objectively　impossible　for　them　to　have

foreseen　the　accident．　This　decision　was　appealed　by　the　prosecutor6　and　the　Tokyo　High

Court　reversed．

　　　　The　High　Court　held　that　while　it　may　have　been　impossible　to　have　specifically

5　Supreme　Court　Judgment，　May　25，　1967，　21一　4　Keishu　7！3．

6　Article　351　of　the　Code　of　Criminal　Procedure　provides　that　“a　public　prosequtor　or　the　accused

may　file　an　appeal．　The　right　of　the　prosecutor　to　apPeal　has　been　a　subject　of　Much　debate．
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foreseen　the　type．and　manner　of　the　accident，　it　was　possible　to　have　foreseen　a　‘isense　of

danger”．

　　　The　Court　h．el．d　that　whenever　．and　wherever　a　large　crowd　gathers，　there　is　always

the　sense　of　danger，　and　a　variety　of　accidents　are　likely　to　occur．

　　　This　case　can　be　distinguished　from　a　typical　automobile　case　wherein　the　driver

knows　that　if　he　drives　too　fast　he　may　lose　control　of　the　car．

　　　In　a　crowd　control　case　the　sense　of　danger　is　more　abstract．　Nevertheless　the

organizers　of　such　an　event　have　the　duty　to　foresee　this　sense　of　danger　that　is　always

inherent　with　crowds，　and　to　take　measures　to　prevent　accidents．

　　　The　next　case　also　deals　with　the　element　of　foreseeability．7　The　defendant　was　the

manufacture　of　dry　milk　a’nd　was　held・　responsible　for　the　death　and　injuries　which

occurred　when．their　product　was　tainted　with　poison．

　　　The　Morinaga　Company　had　been　purchasing　a　certain　soda　in　conjunction　with　the

manufacturing　of　its　dry　milk　products　used　for　feeding　babies．　The　poisoning　occurred　．

in　the　summer　of　1955　and　affected　a　t6tal　of　12，000　babies　in　the　western　part　of　Japan

killing　130　of　them．

　　　The　poisoning　was　caused　by　arseniQ　which　was　mistakenly　mixed　into　Morinaga’s

powdered　milk　produced　at　the　companゾs　Tbkushima　plant．　The　soda　was　purchased

from　a　certain　supplier　that　the　defendant　had　been　doing　business　with　for　some　time．

　　　The　first　court　to　hear　the　case　held　the　defendant　not　guilty　of　criminal　negligence

on　the　ground　that　it　was　impossib！e　to　have　foreseen　that　a　shipment　of　soda　would　have

been　tainted．　The　court　reasoned　that　the　company　could　have　reasonably　relied　on　the

fact　．that　previous　shipments　of　the　soda　had　been　used　without　incident．

　　　The　High　Court　reversed　holding’　that　the　defendant　had　the　duty　to　ensure　the

safety　of　its・product．　The　Court　stated　that，　“whenever　we　are　dealing　with　food　products

there　always　exists　the　possibility　that　someone　may　become　ill　due　to　a　tainted

product．”

　　　In　this　case　the　shipments　from　April　to　July　seemed　some　what　different　in

appearance山at　the　earlier　deliveries　even　though　the．label　was　th6　sarロe．

　　　The　Court　held　that　the　manufacture　of　food　products　has　the　duty　to　check　and

inspect．　the　quality　of　his　product　whenever　any　doubt　exist　as　to　the　quality　of　the

product．　This　case　makes　it　clear　that　whenever　there　exists　a　sense　of　uneasiness　as　to

the　safety　of　a　product，　the．court　will　most　likely　find　that　the　results　were　foreseeable．

　　　The　specific　nature　of　the　injurious　result　may　be　unknown　and　unforeseeable，　but　in　’

a　／general　sense，　it　is　foreseeable　that　something　evil　could　happen　in　the　event　a　foQd

product　contains　impurities．

　　　In　a　similar　case　the　defendant　was　found　not　guilty　of　criminal　negligence　by．　the

trial　court　when　the　globefish　（swellfish）　he　had　caught　off　the　shore　of　Vietnam　proved

to　be　poisonous．　The　court　held　that　it　was　impossible　to　foresee　that　the　fish　would　be

tainted．　The　prosecution　had　argued　that　the　globefish　is　inherently　dangerotis　under

7　Takamatsu　High　Court　Judgment，　March　21，　1966，　19一　2　Kouseishu　136．
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normal　conditions，　arid　taking　into　account　the　fact　that　these　fish　were　eaught　in

tropical　waters　where　a　large　portion　of　fish　are　poisonous，　the　results　were　foreseeable．8

　　　　The　difference　between　the　globefish　case　and　the　Morinaga　dry　milk　case　is　that　the

defendant　in　the　fish　case　had　no　reason　to　suspect　that　the　fish　were　poisonous，　despite

the　prosecution’s　argument．　But　with　the　Morinaga　case，　the　defendant　knew　that　the

shipments　which　caused　the　injuries　were　different　in　appearance　from　ptevious　ship－

ment．　This　difference　should　have　put　the　defendant　on　notice　that　he　should　confirm　the

ptirity　of　the　product

　　　　In　an　automobile　case　which　occurred　as　a　result　of　bad　brakes，　the　defendant－mec－

hanic　was　held　liable．9　The　case　involved　a　1962　Cherolet　Corvair　with　over　100，000　km

registered　on　’狽?ｅ　odometer．　The　defendant，　with　knowledge　of　the　weak　brakes，　drove

the　car　to　a　place　some　1．5　．km．　distance　from　his　garage．　During　this　short　trip　he　came

upon　a　stopped　car　in　front　of　him，　at　the　same　time　a　pedestrian　was　crossing　from　left

to　right　behind　the　stopped　car．　The　defendant　applied　the　brakes　but　to　no　avail，　and　the

pedestrian　was　pinned　between　the　two　cars　suffering　a　compound　fracture　of　the　legs．

　　　　The　defendant　was　found　guilty　of　criminal　negligence　even　though　he　did　not

foresee　a　total　and　complete　brake　failure．　The　court　held　that　since　he　was　driving　a　car

with　bad　brakes，　he．should　have　foreseen　a　risk　of　serious　harm　to　others．　The　fact　that

the　brakes　gave　out　completely　was　something　the　defendant　should　have　anticipated．

　　　　This　case　can　be　compared　with　the　case　wherein　a　bus　overtvrned　during　・a　rain

storm　due　to　a　hydroplaning　effect　which　occurred　when　the　driver　applied　the　brakes．

At　the　time　of　the　accident　the　bus　was　traveling　on　a　high－speed　expressway　at

approximately　95．6km／h．　One　person　died　and　six　others　were　seriously　injured　The・

prosecution　argued　that　the　accident　was　a　case　of　a　vehicle　slipping　on　wet　pavement

and　that’the　driver　had　a　duty　to　reduce　his　s’垂?ｅｄ　under　such　conditions．　The　accident

was　foreseeable　according　to　the　prosecution．

　　　　However，　both　the　trial　court　and　the　high　court　found　that　the　slip　was　not　a　normal

type　of　slip，　but　a　rare　hydroplaning　type　of　slip　which　the　driver　was　not　under　a　duty

to　foresee．

　　　　This　case　can　be　viewed　as　requiring　a　specific　result　that　is　foreseeable　before

liability　will　be　imposed．　Even　though　it　was　foreseeable　that　the　bus　would　slip　on　wet

pavement，　it　was　not　foreseeable　that　it　wguld　actually　hydroplane．

　　　　This　case　indicates　a　substantial　difference　which　exists　between　it　and　the　Morinaga

case　and　the　case　of　the　overcrowded　shrine．　ln　those　cases　the　court　held　that　an

abstract　sense　of　danger　was　sufficient　to　establish　foreseeablity．　However，　in　the

hydroplaning　case　the　court　demanded　a　high　degree　of　specificity　as　to　the　underlying

risk．

　　　　In　the　Hokkaido　University　Hospital　Electrical　Mistake　case　a　two－and－a－half　year

old　patient　was　burned　during　the　course　of　an　operation．iO　The　patient　was　being

8　Fukuoka　High　Court　Judgment，　March　12，　1965，　5　一　1　Kakeishu　25．

9　Tokyo　Dist．　Court　Judgment，　June　24，　1972，　675　Hanji　107．



The　Law　of　Criminal　Negligence　in　Contemporary　Japan－Part’Two 157

operated　on　to　cdrtect　a　hereditary　defect　of　an　artery．iO　The　operating　team　consisted　of

three　surgeons，　three　nurses，　two　anesthesiologists，　and　one　operating　surgeon．　The

injury　to　the　patienVs　right　leg　occurred　as　a　result　of　the　improper　connection　of　the’

electrical　cables　leading　to・the　scalpeL　One　of　the　nurses　reversed　the　negative　and

positive　terminals　when　she　connected　the　cables　to　the　power　source．　She　and　the

operating　surgeon　were　indicted　for　professional　negligerice．

　　　The　first　court　held　the　nurse　guilty，　but　declared　the　surgeon　to　be　innocent　of　any

wrong　doing．　The　nurse　appealed　her　conviction　claiming　that．　the　trial　court　used　q

vague　standard　of　foreseeability．

　　　The　Sapporo　High　Court　held　that　there　was　a　sufficient　degree　of　foreseeability　due

to　the　fact　that　electricity　was　being　used．　The　Court　reasoned　that　in　this　day　and　age

there　exists　common　knoWledge　as　to　the　effects　of　electricity　on　the　human　body．　The　・

nurse　should　have　foreseen　that　some　injurY　may　occur　to　the　pat’ient　if　she　failed　to

properly　connect　the　electrical　cables．

　　　The　Court　held　that　the　injury　to　the　patient　was　more　than　abstractly　foreseeable．

C）　Duty

　　　Once　foreseeability　is　established　the　next　issue　to　deal　with　in　Japanese　criminal　law

is　the　element　of　duty．　Until　recently　it　was　assumed　that　where　foreseeability　was

established　a　corresponding　duty　could　also　be　established．　However，　in　light　of’　the

evolving　concept　of　the　duty　to　avoid，　this　may　no　longer　be　true．　There　are　cases

wherein　the　results　were　foreseeable，　but　unavoidable．　ln　such　cases　deeper　gonsidera－

tion　must　be　given　to　determine　who　is　liable．．

　　　The　duty　of　care　is　divided　into　two　parts．　The　first　is　the　duty　to　foresee，　and　the

second　is　．the　duty　to　avoid．　The　old　theory　of　negligence　was　concerned　with　the

foreseeability　of　the　injurious　results，　while　the　new　theory　of　negligence　considers

avoidability　as　the　mbre　important　factor．

　　　．There　are　at　times　two　conflicting　duties　from　which　the　defendant　must　select　a

proper　course　of　action．’　For　instance，　the　regulations　regarding　the　operation　of　an

automobile　requires　the　driver　of　any　vehicle　to　proceed　in　the　proper　lane．

　　　　However，　the　defendant　is　under　a　general　duty　of　care，　that　requires　him　to　avo’id

any　accident．　．　Therefore，　Priority　is　given　to　the　general．　duty　of　care　over　the　specific

duty　provided　for　in　the　traffic　regulations．　When　confronted　with　some　obstacle　in　his

lane　of　traffic　which　could　result　in　an　accident　if　struck　by　a　car，　the　defendant　is

permitted　to　violate　one　duty．　by　safe！y　swerving　into　the　oncoming　lane　to　avoid　an

accident．

10　Sapporo　High　Court　Judgment，　March　9，　1976，　29一　1　Kokeshu　78．



158 Artes　Liberales No．　78，　2006

D）　Causation

　　　When　there・　is　a　series　of　acts　all　of　whieh　could　be　considered　to　be　negligent，　the

court　must　apply　either　the　totality　of　the　citcumstances　theory　（Heizon　teki　kashitsu

ron）　or　the　step－by－step　theory　（Dankai　teki　kashitsu　ron）　to　arrive　at　a　just　conclusion．

For　example，　if　the　defendant　is　driving　too　fast　with　his　lights　on　low　beam　and　thereby

hits　a　pedestrian，　there　are　two　theories　which　could　be　applied　to　the　case．

　　　The　court　could　consider　that　both　the　act　of　driving　too．　fast　and　the　failure　to　use

high　beams　both　contributed　to　the　collision．　But，　the　court　could　also，　by　using　the

step－by－step　theory，　conclude　that　it　was　the　failure　to　use　high　beams　which　was　the

last　negligent　act　which　directly　contributed　to　the　collision．　The　act　of　driving　too’

fast　would　be　considered　as　too　remote　for　it　to　have　a　significant．bearing　on　the

determination　of　negligence．　’

　　　　Both　theories　have　been　used　depending　on　the　facts　of　the　case．　The　’step－by－step

theory　is　used　to　limit　the　liability　of　the　defendant　to　the　last　negligent　act．

E）　Overseers

　　　The　term　“overseers”　refers　to　those　persons　who　are　in　charge　of　others　and　occupy

a　posit．ion　of　responsibility．　Under　Japanese　case　law　the　executives　of　certain　companies

have　been　held　criminally　liable　when　one　of　their　employees　make　a　mistake　which

caused　serious　injuries．　This　concept　is　to　be　distinguished　from　the　doctrine　of

responeat　superior，　which　holds　that　an　employer　is　held　accountable　for　the　acts　of　his

employees　because　of　the　relationship　which　exists　between　the　two．

　　　Originally，　the　Japanese　concept　of　overseers’　responsibility　was　not　based　on　a

notion　of　vicarious　responsibility，　but　on　the　negligent　conduct　of　the　employer．

　　　For　example，　an　employer　was　under　a　duty　to　supervise　and　train　the　employees　in

order　to　prevent　accidents，　any　failure　to　do　so　could　result　in　criminal　penalties　being

imposed　against　him．

　　　There　has　been　a　recent　rethinking　of　this　concept　in　Japan　which　has　resulted　in

more　high　ranking　officials　being　held　accountable　for　a　low　ranking　employee’s　error．

　　　The　first　case　to　be　introduced　deals　with　an　explosion　at　a　chemical　factory．ii　One

of　the　workers　was　in　the　process　of　cleaning　a　strainer　connected　to　a　large　contai’ner　of

liquefied　gas　when　he　noticed　a　leakage　of　the　intake　valye．　ln　attempting　to　close　the

valve　in　order　to　stop　the　leak，　he　applied　too　much　pressure　to　the　handle　which　resulted

in　four　tons　of　liquefied　gas　being　dispersed　into　the　air．　A　spark　from　an　electric　freezer

ignited　the　gas　creating　an　explosion　that　killed　one　Worker　and　injured　seventeeri

neighboring　residents．

11　Nigata　High　Court　Judgment，　March　9，　1978，　893　Hanji　106．
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　　　The　head　of　the　factoty　and．the　section・　chief　of　the　area’where　the　explosion

occurred　were　both　found　g’ 浮奄撃狽凵@of　professional　negligence　resulting　in　death　and　given

a　one－year　suspended　sentence．

　　　The　Nigata　District　Court　held　that　the　defendants　failed　to　utilized　all　possible

means　to　avoid　accidents　of　this　nature．　The　Court　stressed　the　p’ 盾奄獅煤@that　they　had　a

duty　to　properly　educate　their　employees　as　to　the　dangers　that　they　might　encounter

while　working　at　the　factory，　and　the　need　to　take　necessary　safety　precautions．　This　case

is　a　good　example　of　the　harshness　of　the　Japanese　criminal　law　which，　at　times，　borders

on　strict　liability．

　　　In　Japan　the　division　of　duties　and　responsibilities　within　a　factory　is　a　complicated

matter．　The　problem　is　further　complicated　by　the　interest　of　the　company　iri　production

and　profit，　on　the　one　hand，　and　the　need　for　consumer　protection　and　public　safety，　on

the　other．

F）　Criminal　Nuisance

　　　In　the　first　case　to　apply　the　criminal　nuisance　law　（Kogai　zai　ho）　the　district　court

held　top　officials　of　a　co’mpany　liable　when　gas　leaked　from　their　factory　into　the　air

resulting　in　severe　throat　irritation　for　the　surrounding　residents．i2　The　court　also　fined

the　company　two　million　yen　and　imposed　a　four　month　suspended　sentence　on　each　of

the　defendants．

　　　The　Court　held　that　the　line　system　of　command　within　a　company　is　very　efficient

when　it　comes　to　production，　but　that　is　no　reason　to　limit　liabllity　for　accidents　that

occur　as　the　result　of　a　worker’s　negligence．　The　duty　to　use　all　possible　means　to　prevent

danger　can　．not　be　delegated　to　lower　ranking　workers　within　a　company．　The　Company

has　a　duty　to　properly　train　and　supervise　all　employees　arid　to　ensure　the　non－occurre－

nce　of　accidents．　The　court　held　it　was　unreasonable　for　the　company　to　try　to　escape

criminal　liability　by　putting　all　the　blame　on　the　shoulder＄　of　the　worker　who　directly

caused　the　accident．　The　liability　of　oVerseers　extends　to　the　negligence　of　the　employ－

ees．

　　　In　another　well　known　case，　two　top　executives　were　both　given　two－year　suspended

sentences　for　polluting　fish．i3　The　case　is　known　as　the　Minamata　Mercury　Poisoning

Case　which　arose　in　1956　when　several　people　in　the　Minamata　area　became　ill　after

eating　fish　containing　mercury．　lt　was　discovered　by　health　officials　that　the　fish　in　the

area　had　been　contaminated　by　mercury　discharged　from　the　defendant’s　factory．　The

health　officials　gave　notice　to　the　defendants　of　their　findings，　but　the　defendants　ignored

the　warning　and　continued　to　discharge　waste　water　which　contained　mercury．

　　　The　president　of　the　cbmpany　as　we11　as　the　person　in　charge　of　the　factory　were

12　Tsu　District　C6urt　Judgment，　March　7，　1979，　382　Hapta　75．

13　Kumamoto　District　Court　Judgment，　March　22，　1979，　931　Hanji　6．



160 Artes　Liberales No．　78，　2006

both　held　responsible　for　the　sickness　suffered　by　m4ny　of　the　surrounding　residents．・

Their　negligence　is　different　from　the　type　found　in　the　Morinaga　case　because　in　the

Morinaga　case　the　officials　of　the　company　were　held　accountable　for　an　accident　which

they　did　not　directly　cause，　but　was　caused　by　the　mistake　of　one　of　their　workers．．　ln　the

Minamata　case　the　top　officials　were　held　responsible　for　their　own　negligence　in　failing

to　heed　the　warning　given　by　the　health　officials．　．

G）　Medical　Malpractice

　　　The　doctor　in　Japan　is　given　much　discretion　in　the　treatment　and　care　of　his

patients．　While　the　doctor　is　under　a　duty　of　care　to　provide　the　best　available　care　to　his

patient，　courts　are　reluctant　to　impose　punishment　．in　the　absence　of　a　cleat　act　of

negligence．

　　　For　example，　a　doctor　was　found　guilty　of　criminal　negligence　in　the　death　of　his

patient　when　he　mistakenly　cut　her　small　intestines，　thinking　them　to　be　the　baby’s

umbilical　cord　during　a　Caesarean　section．i‘

　　　　This　case　can　be　compared　with　the　one　where　a　doctor　was　injecting　into　the　breasts

of　a　female　patient　a　substance　intended　to　enlarge　them．’5　He　didn’t　know　when　to　quit

and　inject　too　much　of　the　fluid　into　the　breasts　resulting　in　the　death　of　his　patient．．　The

court，　in　finding　the　defendant　not　guilty，　reasoned　that　since　he　had　performed　many

operations　of　this　kind　before　and　without　incident，　there　was　no　way　he　could　he　held

accountable　・this　time．

H）　Criminal　and　Civil　Negligence　Compared

　　　It　has　been　said　that　there　is　little　difference　between　the　standard　applied　in　cases　of

criminal　negligence　and．・civil　negligence　in　Japan．　However，　this　is　misleading．　By

examining　and　comparing　three　cases　dealing　with　both　the　criminal　negligence　and　civil

negligence　we　can　see　that　there　is　in　fact　a　substantial　difference　between　the　standard

applied　in　criminal　ahd　civil　cases．

　　　Japanese　courts　are　reluctant　to　specifically　declare　a　difference　in　the　standard　of

care，　but　one　does　exist．　ln　both　Ame．rica　and　England，　courts　have　held　that　there　is　a

big　difference　betWeen　criminal　and　civil　negligence．　And，　they　have　no　hesitation　in

saymg　so．

　　　To　support　an　indic．tment　for　；nanslaughter　the　prosecution　must　prove　the　matters

necessary　to　establish　civil　liability，　and　in　addition　must　satisfy　the　jury　that　the

negligence　or　incompetence　of　the　accused　went　beyond　a　mere　matter　of　compensation

14　Great　Court　of　Judicature　Judgment，　July　8，　1930，　3178　Shimpun　4．

15　Tokyo　District　Court　Judgment，　May　19，　1972，　280　Hanta　355．
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and　showed　such　disregard　for　the　life　and　safety　of　others　as　to　amount　to　a　crime

against　the　State　a．nd　conduct　des．erving　punishment．i6

　　　The　term　’criminal　negligence　does　not　mean　merely　the　failure　to　exercise　ordinaty

care，　or　that　degree　of　care　which　an　ordinarily　prudent　person　would　exercise　under　like

circumstanceS．　lt　means　gross　negligence．　lt　is　such　negligence　as　amounts　to　a　reckless

disregard　of　consequence　and　the　rights　of　others．i7

　　　While　Japanese　courts　fail　to　approach’such　a　definitive　expression　on　the　question

of　criminal　and　civil　negligence，　we　can　nevertheleSs　observe　a　more　subtle　distinction

between　the　two．

　　　Three　cases　will　be　discussed　that　will　show　that　a　difference　does　exist　between　civil

and　criminal　negligence　in　Japan．　The　first　t．wo　cases　deal　children　drowning　qnd　the

liability　of　the　adults　in　charge．　The　last　case　deals　with　a　policeman　who　mistakenly

fires　his　pistol　and　kills　a　waitress　in　a　pub．　With　each　case　we　will　review　both　the　civil

and　criminal　judgments．

Case　One

　　　　The　first　case　is　the　most　recent　of　the　three　and　was　handed　down　on　April　21，　1983，

by　the　Tsu　District　Court．i8　That　court　awarded　over　＄350，000　to　the　parents　of　a　nine

year　old　boy　who　drown　during　a　hike．　The　three　defendants　were　Makiko，　a　female

volunteer，　・Mr．　Ueda，　the　president　of　the　organization，　and　Mr．　Komoda，　a　clerk．of　the

organization．

　　　　A　group　of　about　thirty　children　ranging　in　age　from　six　to　eleven，　and　eleven　adults

’went　for　a　hike　at　a　pre－planned　destination．　The　group　had　decided　to　stop　for　lunch　on

the　bank　of　a　river．　After　lunch　the　children　were　allowed　to　enter　the　river　for　wading

purposes　only，　not　for　swimming．

　　　　Makiko　had　been　the　one　to　designate　the　area　for　wading　and　she　told　the　children

not　to　go　beyond　two　rocks　which　were　approximately　forty　feet　apart．

　　　　The　area　where　the　children　entered　the　river　was　shallow，　about　12　to　18　inches　in

depth．　HpweVer，　just　down　river　about　twenty　feet　the　river　became　Over　six　feet　deep．　ln

the’　deep　area　there　were　large　boulders　covered　with　slippery　moss．　The　victim，

Tomoyuki，　and　five　other　children　went　down　river　into　this　deep　area．　Tomoyuki　stood

on　one　the　boulders　and　then　slipped　off　into　the　deep　water．　He　drown　despite　atterhpts

to　revive　him　by　artificial　respiration．

　　　　The　Co．urt　held　the　three　defendants　liable　for　damages　to　the　parents　because，

Makiko　knew　of　the　dangerous　area　yet　failed　to　observ6　the　children’s　activity　up　and

down　the　river．　Ueda　and　Komoda　were　also　held　liable　as　organizers　of　the　hike　and　for

failing　to　inspect　the　area　before　allowing　the　children　to　enter　the　water　and　for　failing

16　Bateman　（1925）　28　Cox　33，　19　C．　A．　R．　8．

17　State　v．　Baublits，　324　Mo．　1199，　27　S．　W．　2　d．　16，　21．

18　Tsu　district　Court　Judgrnent，　April　21，　1983，　1083　Hanrei　Jihb　134．
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to　properly　supervise　them．

　　　In　the　criminal　trial　only　Makiko　was　indicted　for　criminal　negligence．　The　trial

court　found　her　guilty　of　criminal　negligence．　The　high　court　reversed　the　conviction

due　to　faetual　and　legal　errors．

　　　The　Court　said　the　following　five　duties　were　important　issues　：　1）　the　duty　to　select

an　appropriate　swimming　area，　2）　a　duty　to　adequately　warn　the　children　of　the　dangers

of　the　area，　3）　a　duty　to　assign　other　adults　to　supervise　the　activity　of　the　children，　4）　a

duty　on　the　part　of　Makiko　to　supervise　the　childreri　herself，　and　5）　a　duty　to　observe　the

activity　of　the　children　both　in　and　out　of　the　water．

　　　The　High　Court　held　that　the　trial　court　erred　when　it　declared　that　Makiko　had

duties　3　and　4　above．　The　Court　said　that　her　duty　was　limited　to　the　case　where　she

actually　sees　the　children　outside　the　designated　area．ig

　　　The　High　Court，　in　holding　Makiko　not　guilty　of　criminal　negligence，　said　that　while

volunteers　are　not　imtnune　from　liability　they　serve　an　important　societal　interest．　The

Court　also　said　that　it　was　unfair　to　place　all　the　blame　on　one　volunteer　and　that　the　trial

court　had　erred　when　it　found　the　defendant　to　be　the　person　with　the　most　resporisibil－

ity．

　　　Ueda　and　Komoda，　as　official　of　the　organization，　must　also　share　responsibility　for

the　death　of　the　boy，　nevertheless，　they　had　not’ b?ｅｎ　prosecuted．　Even　though　Makiko

was　an　active　leader　and　was　the　one　who　suggested　that　the　children　be　allowed　to　enter

the　river，　she　was　not　the　person　with　the　most　authority．　The　Court　found　that　she　could

not　have　had　more　authority　than　the　officials　of　the’organization．　She　was　asked　to　help

and　everyone　trusted　her　judgment，　but　she　was　not　entrusted　with　sole　responsibility

for　the　event．　Finally，　the　Court　said　it　would　be　too　harsh　to　find　a　breach　of　duty　under

these　circumstances．

　　　One　can　reach　the　cbn61usion　that，　without　expressly　stating　so，　the　Court　applied　a

different　standard　in　the　criminal　case．　The　Court　found　the　defendant　was　negligent，

but　not　too　such　a　serious　degree　as　to　be　guilty　of　a　crime．

　　　This　result　is　similar　to　ones　reached　by　common－law　courts．　The　distinction

between　the　Japanese　concept　of　criminal　negligence　and　the　common　law　are　not　as

great　as　previously　thought　to　be．

　　　Professor　Masaharu　lnoue．　in　an　article　on　the　difference　between　criminal　and　civil
　　　　　　　　　　　　　　　　　　　　　　　　　’

negligence，　stated　that　negligence　is　basically　the　same　for　both．20　Negligence　consists　of

a　duty　of　care・and’a　breach’of　that　duty．　lt　takes　into　consideration　the　best　way　to

prevent　accidents　and　utilizes　a　reasonable．man　standard．　But，　the　objectives　of　the

criminal　law　diffe．r　from　those　of　the　civil　law．　The　function　of　damages　in　a　civil　suit　is

to　compensate　the　victim　for　sustained　losses．　ln　this　case　an　objective　standard　is　applied

to　the　defendant’s　conduct　to　determine　if　he　breached　the　duty　of　care．

　　　In　criminal　cases　the　additional　requirement　that　the　defendant　had　the　ability　to

19’　Nagoya　High　Court　Judgment，　February　28，　1984，　1114　Hanrei　Jiho　134．

20　lnoue，　Masaharu，　Civil　Negligence　and　Criminal・Negligence　（April　1964，　39　Horitsu　Jiho　4．
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foresee　the　result　supplies　the　subjective　element　necessary　for　conviction．

　　　But，　according　to　Professor　lnoue，　the　reasonable　man　standard　iS　the　same　for　both．2i

Case　TWo

　　　In　the　second　case，　thirtY－six　students　drowned・when　they　went　swimming　at　a

beach．22　A　juniOr　high　schobl　principal　along　with　twenty　teachers　escorted　approxi－

mately　650　students　to　the　local　beach　for　swimming　lessonsl　The　accident　occurred　when

a　ship　which　was　passing　by　created　a　large　wake　which　also　produced　a　strong　tide

along　the　beach．　The　victims　floated　out　of　the　designated　swimming　area　and　drowned．

　　　　Similar　to　the　hiking　case　above，　the　defendants　were　required　to　pay　compensation

to　the　victims’　family．　ln　the　criminal　trial　they　were　originally　found　guilty　by　the　trial

court，　but　were　acquitted　by　the　aPpellate　court．23

　　　1n　the　criminal　case　the　Court　held　that　it　was　not　for’eseeable　that　the　waves　from

the　passing　ship　would　result　in　any　drowning．

　　　The　city　had　designated　the　area　as　a　safe　swimming　area　and　there　had　never　been

any　similar　accidents　in　the　area　before．　On　the　other　hand，　the　civil　court　held　that

sending　200　children　into　the　water　at　one　tirne　was　too　many．　The　court　said　the

appropriate　number　would　have　been　about　50　at　a　time．　The　teachers　should　have

foreseen　that　the　victims，　most．　of　whpm　were　girls，．　were　weak　swimmers　and　should

have　taken　some　precautions．

　　　For　example，　the　court　suggested　that　they　should　have　had　a　row　of　male　teachers

in　the　water　who　could　have　protected　the　girls　from　drifting　into　danger．

　　　It　is　obvious　from　the　result　in　thiS　case　that　the　civil　court　had　a　different　concept

of　negligence　that　the　criminal　court．　While　no　Japanese　court　has　ever　admitted　to　the

existence　of　two　different　standards　one　does　exist．　The　difference　can　be　described　in

terms　of’　the　degree　of　grossness．

Case　Three

　　　The　third　case　deals　with　a　drunk　at　a　bar　who　becomes　violent．　The　police　are　called

in　to　help，　and　when　they　arrive　at　the　bar　a　fight　occurs　between　the　police　and　the

drunk．　One　of　the　officers　draws　his　pistol　．which　accidentally　misfires　and　a　stray　bullet

hits　a　waitress　in　the　abdomen　causing　her　death．　The　prosecution　did　not　bring　criminal

charges　against　the　policeman，　yet　a　civil　court　awarded　compensatory　damages　to　the

victimls　family．　’　The　court　held　that　the　policeman　was　negligent　in　the　handling　of　his

firearm：

21　Ibid．

22　Nagoya　High　Court　Judgment，　January　24，
　Judgment，　Aptil　15，　1965，　446　Hanrei　Jiho　23．

23　Ibid．

1961，　156　Hanrei　Jiho　11；　arid，　Tsu　District　Court
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　　　This　is　the　final　example　of　the　difference　between　criminal　and　civil　negligence　in

Japan．　CoUrts　are　more　likely　to　impOse　civil　liability　in　cases　of　’negligence　rather　than

criminal　sanctions．　lf　the　standard　was　the　same　for　both　criminal　and　civil　negligence

than　all　three　of　the　defendants　in　the　above　cases　would　have　been　found　guilty　of

criminal　negligence．

1）　The　Rule　of　Reliance

　　　The　next　area　of　Japanese　criminal　law　relating　to　negligence　that　will　be　covered　in

detail　．is　known　as　“the　rule　of　reliance”．　This　rule　i’s　an　important　one　used　by　the　defense

to　avoid　liability．　The　rule　is　based　on　the　idea　that　one　may　rely　on　the　victim　or　a　third

person　to　act　aPpropriately　in　order　to　avoid　danger．　lt’　is　usually　applied　to　cases

involving　automobile　accidents，　but　it　application　is　not　limited　to　only．those　types　of

cases．

　　　When　one　sits　down　behind　the　wheel　of　an　automobile　and　begins　to　drive　he　should

be　able　to　rely　on　the　other　drivers　to　operate　their　cars　in　an　appropriate　manner　and　to

obey　traffic　regulations．

　　　In　addition，　the　driVer　should　be　able　to　rely　on　the　accuracy　of　road　signs，　traffic

signals，　and　other　equipment　designed　to　control　the　free　flow　of　traffic．

　　　If　another　driver　operates　his　car　in　an　inappropriate　manner　which　causes　a

collision，　the　defendant　can　not　be　held　accountable　under　such　circumstances．

　　　In　the　common　law　there　is　the　concept　of　contributory　negligence　and　assumption

of　the　risk，　and　in　Japan　the　rule　of　reliance　is　a　principle　of　law　which　allocates　the　risk

between　the　defendant　and　either　the　victim　or　a　third　person．

　　　Contributory　negligence　and　assumption　of　the　risk　are　not　allowed　as　defenses　to

crimes，　but　the　rule　of　reliance　is　allowed．　lts　roots　are　firmly　established　in　Japanese’

criminal　law．

　　　In　order　to　take　advantage　of　the　rule　the　defendant，　himself，　must　have　been　in

substantial　compliance　with　the　traffic　regulations．

Case　One

　　　In　an　early　case　not　dealing　with　an　automobile，　a　conductor　of　train　was　charged

with　professional　negligence　when　a　drunk　passenger　fell　off　the　platform　and　was

crushed　to　death　when　the　train　pulled　out．2‘　The　train　had　arrived　at　its　final　destination

on　the　evening　in　question　and　the　passengers　began　to　disembark．　The　defendant　was

in　charge　of　seeing　to　it　that　all　passengers　had　gotten　off　the　train　safely．　The　victim，　a

29　year　old　man，　was　drunk　and　had　fallen　asleep　by　the　time．the　train　re．ached　the

station．　The　defendant　went　over　to　the　man　and　tapped．him　on　the　shoulder　three　or

24　Supreme　Court　Judgment，　June　14，　1966，　20－keishu　1212．
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four　times．　The　man　woke　up　and　staggered　off　the　train．　After　getting　out　of　the　train　car

the　man　stumbled　and　fell　off　the’ @platform　between　cars　No．　3　and　4．　The　defendant

exited　the　No．　3　car　and　did．　not　see　the　drunk．　He　gave　the　go　ahead　to　the　engineer　to

pull　out，　and　the　traln　began　to　move　killing　the　passenger．

　　　Both　the　trial　and　appellate　coutts　held　the　defendant　guilty　of　professional　negli－

gence　resulting　in　death．　The　courts　held　that　the　defendant　had　a　dutY　to　ensure　the

safety　of　the　passengers　．and　that　he　should　have．　escorted　the　drunk　to　a’ @safe’　area　prior

to　giving　any　signal　to　the　driver　of　the　train．

　　　The　Supreme　Court　reversed　the　conviction　holding　that　the　conductor　was　not

negligent　under　the　circumstances．　The　Court　stated　that　if　one　discovers　a　drunk

passenger　he　should　pay　special　attention　tb　the　action　and　mannerism　of　that　person　in

order　to　ensure　his　safety．　But，　the　Court　aJso　held　that　trains　are　dangerous　and　that

passengers　have　a　duty　to　be　careful，　even　if　they　are　intoxicated．

　　　In　this　case　the　victim　was　able　to　walk　off　the　train　by　himself　and　the　defendant

was　justified　in　relying　on　the　man　to　take　care　of　him．self．　The　Cdurt　also　held　thqt　it　was

unreasonable　to　impose　a　duty　on　the　conductor　to　look　between　each　car　before　allowing

the　driver　to　move　the　train　from　the　platform．　This　is　too　much　to　expect　under　normal

conditions．　Even　though　there　was　sufficient　time　’for　the　defendant　to　make　such　an’

inspection．

Case　Two

　　　The　next　case　is　considered　a　landmark　dealing　with　the　rule　of　reliance　and．traffie

accidents．　ln　this　case　the　defendant　was　attempting　to　make　a　right　turn　（a　turn　across

a　lane　of　oncoming　traffic　similar　to　a　left　turn　in　the　United　．States）　when　his　engine

stalledL

　　　The　victim　in　this　case　was　coming　from　behind　on　a　50cc　motorbike　and　deCided　to

pass　the　defendant　on　the　right，　a　prohibited　maneuver．　At　the　time　the　victim　was

passing，　the　defendant　began　to　execute　a　his　turn　at　a　speed　of　5　km／h．　A　collision

occurted　and　the　rider　of　the　bike　sustained　injuries　requiring　one　hundred　days　of

treatment．

　　　Both　the　trial　and　appellate　court　found　the　defendant　guilty　of　criminal　negligence

for　failing　to　look　to　his　tight－rear　before　making　a　right－hand　turn．

　　　The　Supreme　Court’　reversed　the　judgment　and　applied　the　rule　of　reliance　and　held

that　in　the　absence　of　special　circumstances　one　can　rely　op　Other　drivers　not　to　pass　on

the　right　in　an　intersection　and　to　conform　their　behavior　to　the　traffic　regulations．

　　　The　Supreme　Court　declared　that　there　is　no　duty　to　prevent　accidents　before　’they

happen　by　looking　to　the　right－rear　before　making　right－hand　turn．

Case　Three

In　the　third　case，　the　defendant　was　eritering　an　intersection　from　a　narrow　road　and
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eouldn’t　see　if　any　cars　were　coming　from　the　right　due　to　the　nature　of　t．he　intersectidn，25

The　defendant　did　notice　that　there　were　stop　signs　as　well　．as　a　white　・line　indicating

where　cars　should　stop．　The　defendant　didn’t　see　any　cars　at　the　stop　line　and　proceeded

slowly　out　into　the　intersection．　Another　car　disregarded　the　stop　sign　and　entered　the

intersection　at　a　speed　of　more　than　30km／h．　A　collision　occutred　catising　damage　to　the

vehicles．

　　　The　defendant　was　convicted　of　criminal　negligence　and　ordered　to　pay　a　fine　of

30　，　OOO　yen．　The　trial　court　held　that　the　defendant　had　a　duty　to　confirm　the　safety　of　the

situation　before　entering　the　intersection．　The　High　Court　affirmed　the　conviction

holding　that　in　spite　of　the　stop　signs　for　the　cross　traffic，　the　defendant　should　have　only

proceeded　through　the　intersection　after　confirming　the　non－existence　of　other　vehicles．

　　　The　SuPreme　Court　reversed　the　conviction　and　applied　the　rule　of　reliance　holding

that　the　defendant　was　justified　in　relying　on　the　cross　traffic　to　stop　at　the　stop　sign　as

required　by　law．

Case　Four

　　　In　a　similar　case　the　defendant　was　driving　his　truck　through　an　intersection　at　of

’speed　of　50km／h　and　didn’t　stop　because　he　saw　a　flagman　waving　a　red　flag　which

indicated　to　the　cross　traffic　to　stop．26　However，　the　a　driver　of　a　cross　traffic　vehicle，

ignored　the　red　flag　and　’ 垂窒盾モ?ｅｄｅｄ　into　the　intersection　colliding　with　the　defendant．

　　　The　defendant　had　previously　passed　through　the　same．　intersection　several　times　on

the　day　of　the　accident．　He　knew　the　flagman　was　there　to　stop’the　cross　traffic　and

relied　on　his　signal　and　the　observance　thereof　by　the　other　drivers．

　　　The　trial　court　found　the　defendant　guilty　of　criminal　negligence　for　failing　to　reduce

his　speed　prior　to　entering　the　intersection．　The　court　found　that　the　road　on　which　the

defendant　was　traveling　was　not　significantly　wider　than　the　cross　road．

　　　Also，　the　defendant　did　not　have　a　superior　right　of　way．　Moreover，　the　court　stated

that　the　flagman　was　not　a　professional　traffic　controller　and　his　activity　had　no　special

legal　status．

　　　The　defendant　had　a　duty　to　reduce　his　speed　and　look　to　the　right　before　proceeding

through　the　intersection　according　to　the　court’s　decision．

　　　The　Supreme　Court　reversed　the　conviction　and　applied　the　rule　of　reliance　to　the

defendant’s　conduct．　The　defendant　was　justified　in　relying　on　the　cross　traffic　to　stop

when　they　saw　the　red　flag．　The　defendant　saw　the　flagman　approximately　45　feet　prior

to　entering　the　intersection．　He　coasted　through　the　intersection　in　the　same　way　he　had

done　on　the　previous　occasions．

　　　This　case　iS　another　example　of　the　Japanese　Supreme　Court’s　tendency　to　correct

harsh　judgments．　ln　American　tort　law　this　case　would　have　been　decided　on　the　simple

25　Supreme　Court　Judgment，　December　17，　1968，　22－13　Keishu　1525．

26　Supreme　Court　Judgment，　March　22，　1973，　27一　2　Keishu　240．
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principles　of　causation　and　foreseeability．　The　cause　of　the　accident　was　the　driver　who

failed　to　heed　the　flagman’s　signal　to　stop．　ln　addition，　it　was　not　foreseeable　that　a　driver

of　the　cross　traffic　would　ignore　the　signal　and　proceed　through　the　interseqtion．

　　　The　defendant　in　this　case　simply’was　not　negligent．　His　conduct　did　not　drop　below

that　of　the　reasonable　man．　ln　this　sense　the　rule　of　reliance　is　closely　related　to　the

reasonable　man　standard　indicating・　that　the　reliance　rnust　be　reasonable．

Case　Five

　　　　In　another　a　case　the　defendant　was　driving　his　car　at　about　11：45　p．　m．　when　he

came　to　blind　intersection．27宜e　sto’ 垂垂?ｄ　his　car　at　the　stopline

as　required　bY　law　and　then　proceeded　through　the　intersection　at　a　speed　of　10　km／h．

There　w，ere　no　’唐狽盾吹@signs　for　the　cross　traffic，　but　there　were　signs　which　indicated　that

speed　should　be　reduced．

　　　　Another　driver　was　traveling　at　a　speed　of　50km／h　on　the　cross－road　and　a　collision

occurred　in　the　intersection．　The　defendant　was　found　guilty　of　professional　negligence

．by　the　trial　court　for　failure　to　confir血the　safety　of　the　situation　by　looking　to　the　left

before　proceeding’through　the　intersection．

　　　　The　Supreme　Court　reversed　the　conviction　holding　that　the　defendant　was　in

compliance　with　the　regulations　when　he　stopped　his　car　prior　to　entering　the　intersec－

tion．　The　Court　applied　・the　rule　of　reliance　and　concluded　that　the　defendant　was

reasonable　in　relying　on　drivers　of　the　cross　traffic　to　slow　down　when　approaching　a

blind　intersection．

Case　Six

　　　The　next　case　deals　with　the　situation　where　one　car　attempts　to　pass　another　Which

is　making　a　rightLhand　turn　．（similar　to　a　left－hand　turn　in　the　U．　S．）．28　The　interesting

thing　about　this　case　is’that　the　trial　court　found　the　driver　of　the　front　car　not　guilty，　but，

the　appellate　cour・t　reversed　agreeing　with　the　prosecution．　However　in　the　final

instance，　the　Supreme　Court　reversed　and　declared　the　defendant　to　be　not　guilty．

　　　A　motor　cycle　driven　by　the　defendant　collided　with　a　smaller　motor－driven　cycle

which　was　driven　by　an　unlicensed　high　school　student　who　was　’ モ≠窒窒凾奄獅〟@a　passenger　on

the　rear　part　of　the　frame．　The　defendant　was　making　a　right　turn　from　a　major　road　on

to　a　small　narrow　alley　at　a　T－shape　intersection．　He　was　traveling　at　a　speed　of　40km／

h．　At　a　distance　of　32　meters　from　the　intersection　he　reduced　hiS　speed　to　25km／h．

　　　After　confirming　that　there　were　no　cars　approaching　from　the　rear　the　defendant

moved　closer　to　the　center　of　the　lane　in　order　to　execute　the　turn．　His　right　blinker　was

27　Supreme　Court　Judgment，．　December　25，　1973，　304　Hanta　262．　（Note：　Christmas　is　not　a　legal

　holiday　in　Japan，　yet．）

28　Supreme　Court　Judgment，　September　24，　1970，　24－10　Keishu　1380．



168 Artes　Liberales No．　78，　2006

on．　At　a　speed　of　8　to　10km／h　the　defendant　began　to　turn．　The　small　bike　approached

from．the　rear　at　a　speed　of　80km／h．　and　attempted　to　pass　on　the　right．　A　collision

occurred　killing　the　passenger　and．　injuring　the　high　school　student　who　needed　37　days

of　treatment．

　　　The　trial　court　held　that　the　defendant　did　not　have　a　duty　to　anticipate　that　a

vehicle　would　approach　frQm　the　tear　at　a　high　rate　of　speed　and　attempt　to　pass　on　the

right．　He　was　found’not　guilty．

　　　The　appellate　court　reversed　holding　that　the　defendant　did　in　fact　have　a　duty　to

confirm　whether　other　vehicles　were　approaching　from　the　rear．

　　　The　Supreme　Court　reversed　the　decision　holding　that　the　defendant　was　not　guilty

and　that　he　did　not　have　a　duty　to　insure　the　traffic　conditions　to　the　rear．　Aceording　to

the　usual　manner　of　driving　a　car　it　is　necessary　to　check　to　the　rear　before　making　a

turn．　But，　undivided　attention　to　the　rear　is　also　dangerous　4nd　drivers　must．be

concerned　with　the　traffic　to　the　front　and　sides　as　well．　The　drivers　to　the　rear　have　a

duty　to　be　aware　of　the　traffic　conditions　in　front　of　them．　According　to　the’traffic

regulations　a　driver　attempting　a　right　turn　must　signal　and　get　as　close　to　the　center　of

the　road　as　possible．　But，　cars　following　tb　the　rear　must　not　interfere　with　a　driver　in

front　who　is　making　a　turn．　And，　all　drivers　must　pass　on　the　left　and　in　a　safe　manner．

　　　In　addition，　the　general　road　conditions　must　always　be　considered．　The　Court　said

that　the　defendant　was　reasonable　in　relying　on　drivers　to　the　rear　to　drive　in　a　safe

manner．

　　　An　Anglo－American　lawyer　would　have　been　decided　the　case　on　the　issue　of

causation．　The　rear　driver　was　the　sole　cause　of　the　accident　because　he　was　traveling　at

an　excessive　rate．　of　speed　and　attempted　to　pass　on　the　right．

　　　The　above　cases　indicates　the　fact　that　in　Japan　drivers　inVolved　in　traffic　accidents

can　be　assured　that　their　conduct　will　be　meticulously　securitized　by　the　authorities　to

see　if　even　the　slightest　flaw　can　be　found．　The　rule　of　relianqe　is　their　main　source　of

defense　and　they　need　to　prove　that　the　other　guy　was　to　blame．

　　　It　may　also　appear　to　some　people　that　the　Japanese　concept　of　criminal　negligence

boarders　on　strict　liability　with　an　absolute　duty　to　make　safe．　This　is　an　overstatement

as　illustrated　by　the　following　case．　However，　before　getting　to　it　we　need　to　notice　that

the　previous　cases　were　involving　accidents　between　two　vehicles．　How　does七his

compare　with　an　accident　between　a　vehicle　and　a　pedestrian？　Naturally，　the　driver　has

more　responsibility　than　the　pedestrian．

Case　Seven

　　　In　the　next　case　the　defendant　was　proceeding　west　and　following　a　street　car　going

in　the　same　direction．29　The　street　car　stopped　to　pick　uP　and　let　off　passengers　in　the

center　of　the　road　at　a　small　platform　designed　for　such　purposes．　The　defendant　reduced

29　Osaka　High　Court　Judgment，　October　7，　1967，　9　一10　Kakeishu　1239，
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his　speed　and　passed　the　street’ear　on　the　south　side．　The　light　was　green．　A　seventeen

year　old　girl　got　off　the　street　car　and　quickly　stepped　out　from　behi．nd　the　street　car．　The

light　was　red　at　the　time　and　she　should　have　waited．　The　defendant　hit　her　and　she

sustained　injuries　requiring　three　months　of　treatment．

　　　The　trial　court，　in　its　harshness，　found　the’defendant　guilty　of　criminal　negligence．

The　court　held　that　the　defendant　should　have　expected　and　anticipated　・that　someone

might　j’ump　out　from　behind　the　street　car．　The　court　boldly　said　that　a　driver　has　a　duty

to　drive　at　a　rate　of　speed　which　would　allow　him　tb　stop　at　any　moment　in　order．to　avoid

an　accident．

　　　The　Osaka　High　Court　reversed　the　conviction．　lt　held　that　we　can　never　say　that　it

is　totally　unforeseeable　that　someone　exiting　a　streetcar　may　jump　out　from　behind　it

and　against　a　red　light．　Nevertheless，　in　the　case　at　hand，　the　intersection　was　regulated

by　traffic　lights　and，　at　the　time　of　the　accident　the　south－north　street　had　the　red　light

while　the　east－west　had　the　green　light．　The　defendant　did　nOt　have　a　duty　to　anticipate

that　someone　would　jump　out　from　behind　the　streetcar，　for　＄uch　is　rare　happening，

indeed．　The　trial　court　erred　when　it　imposed　a　harsh　standard　in　this　case．　The　High

Court’reasoned　that　it　would　be　unreasonable　to　require　all．drivers　to　reduce　their　speed

to　such　a　slow　rate　so　that　they　cbuld　avoid　all　collision．　The　function　of　the　traffic　light

is　to　insure　the　smooth　flow　of　traffic．　lf　drivers　were　required　to　drive　so　slow，　it　would

create　another　danger　by　obstructing　the　free　flow　of　traffic．

　　　The　interesting　thing　about　the　rule　of　reliance　in　Japanese　criminal　law　is　that　the

conduct　of　the　victim　or　third　party　is　taken　into　consideration　when　determining　the

guilt　or　innocence　of　the　defendant．

　　　We　have　seen　several　examp！es　which　held　that　the　defendant　was　not　guilty　based

upon　the　application　of　the　rule　of　reliance．

　　　This　is　in　direct　contrast　to　the　American　notion　that　the　conduct　of　the　victim　is　no

defense　to　a　crime，　including　criminal　negligence．

　　　If　an　act　of　the　deceased　was　a　contributory　．cause　of　his　death　the　problem　is　usually，

though　not　necessarily，　one　of　contributory　negligence．　Such　negligence　on　the　part　of

the　deceased　may　be　considered　by　the　judge，　together　with　all　the　other　facts，　in　fixing

the　sentence　in　a　particular　case，　but　it　has　no　bearing　upon　either　responsibility　ip　the

determination　of　guilt　or　innocence．　As　said　by　an　Alabama　court　：　”the　rule　cQncerning

contributory　negligence　is　applicable　in　actions　for　damages　for　personal　injuries　and　has

no　application　in　criminal　cases．”　Hence，・　in　a　manslaughter　prosecution　the　judge

comMits　no　error　by　his　refusual　to　permit　the　jury　to　consider　the　contributory’

negligence　of　the　deceased．　This　is　true，　moreover，　whether　the　contributory　negligence

Preceded　or　followed　the　act　of　the　person　accused　of　criminal　homicide，　・

　　　　　One，　for　example，　whose　criminal　negligence　has　caused　a　fire　which　resulted　in　the

loss　of　life　is　the　proximate　cause　of　the　death　even　if　the　deceased　was　negligent　in　his

efforts　to　escape　from　the　burning　building．　．　．　．　“lt　is　enough　to　say，”　said　the　lowa　court，

“that　contributpry　negligence・if　shown，　ls　never　a　defense　br．　excuse　for　crime，　nQr　can　it

in　any　degree．serve　to　purge　an　act　otherwise　constituting　a　public　offense　of　its　criminal
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character．30’

　　　On　this　point，　Professor　Masaharu　lnoue　claims　that　the　principle　of　allocating　the

risk　（Kiken　bumpai’no　hori）　in　Japanese　criminal　law　is　the　same　thing　as　assumption

of　the　risk　（Kiken　hiki　ukeru）　in　Anglo－American　law．　Howe．ver，　co．ntributory　negli－

gence　and　assumption　of　the　risk　are　concepts・cdnfined　to　tort　law　and　have　no

application　in　the　Anglo－American　criminal　law．

　　　From　a　legal　standpoint，　this　is　what　makes　rule　of　reliance　such　an　interesting

concept　from　the　viewpoint　of　the　American　lawyer：3i

　　　In　teality，　the　rule　of　reliance　is　a　sub－unit　of　the　reasonable　man　standard．　ln　order

to　use　the　rule　．the　defendant’s　reliance　on　the　cQnduct　of　others　must　have　been

reasonable．　ln　Anglo－Americ．an　law　reasonableness　is　included　in　the．　more　general

concept　of　the　rea＄onable　man．　Most　of　the　above　cases　would　have　been　decided　by

American　courts　in　the　same　way　and　reaching　the　same　result，　but　without　the　use　of　the

rule　of．reliance．　The　defendant，　in　the　above　cases，　did　not　breach　the　general　requirer

ment　to　conform　his　conduct　to　that　of　the　reasonable　man．

　　　After　reviewing　many　cases　dealing　with　automobile　accidents　one　may　get　the

impression　that　the　Japanese　concept　of　criminal　negligence

is　a　harsh　one．　This　impression，　while　being　accurate，　should　not　be　extended　beyond

automobile　cases．

Conclusion

　　　In　Part－Two　of　this　three－part　series　on　criminal　negligence　a　variety　of　cases　and

principles　were　introduced．　ln　Part－Three　a　final　look　at　this　interesting　subject　will　be

provided

30　R．M＞　Perkins　and　R．W．　Boyce，　Criminal　Law　（Mineloa，　New　York：　The　Foundation　Press，　lnc．

　1982）　p．785．

31　lnoue，　Masaharu，　456　Hanrei　Jiho　122．


